BYRAM TOWNSHIP COUNCIL MEETING   -  NOVEMBER 23, 2009

CALL MEETING TO ORDER 

The Mayor called the meeting to order at 7:02 p.m.

OPEN PUBLIC MEETING STATEMENT

Adequate notice of this meeting has been made in accordance with the Open Public Meetings Act, NJSA 10:4-6 by forwarding the annual notice to the New Jersey Herald, the Township Journal, posting the agenda on the bulletin board located in the Council Meeting Room and the Township website and by filing same with the Township Clerk. 

ROLL CALL

Councilman Olson, here; Councilwoman Raffay, here; Councilman Rafferty, here; Councilman Thompson, here (7:03); Mayor Oscovitch, here; Township Manager Joe Sabatini, Attorney Tom Collins and Municipal Clerk Doris Flynn were also present.   

CLOSED SESSION   

Motion by Councilman Olson, second by Councilwoman Raffay to go into closed session, all members in favor, at 7:00 p.m. and adopt the below resolution.  

RESOLUTION

WHEREAS, the Open Public Meetings Act, P. L. 1975, Chapter 231 permits the exclusion of the public from a meeting in certain circumstances; and

WHEREAS, this public body is of the opinion that such circumstances presently exist.

NOW, THEREFORE, BE IT RESOLVED, by the Mayor and Council of the Township of Byram, that the public shall be excluded from discussion of the following matters:

· Pending/Ongoing Litigation - PSE&G

· Attorney Client Privilege Communication  

· Contract Negotiations

1. Clerical Union

2. DPW Union

3. Open Space - Hudson Farm Greenway

BE IT FURTHER RESOLVED, that Minutes will be kept on file in the Municipal Clerk’s office, and once the matter involving the confidentiality of the above no longer requires that confidentiality, then the minutes shall be made public.

BYRAM TOWNSHIP COUNCIL

Certification: 
I certify that the Byram Township Council adopted the foregoing resolution 

on November 23, 2009.

Doris Flynn

Municipal Clerk

Return to Public – Motion by Councilman Olson, second by Councilwoman Raffay to return to public session at 7:30 p.m.  All members were in favor.  Motion carried.  

CALL MEETING TO ORDER 

The Mayor called the meeting to order at 7:31 p.m.

PLEDGE OF ALLEGIANCE AND MOMENT OF SILENT REFLECTION 

APPROVAL OF AGENDA – Motion by Councilman Olson, seconded by Councilwoman Raffay, to approve the agenda.   All members were in favor.   Motion carried.

APPROVAL OF FIREMAN APPLICATION – Donald R. Dolan, Jr.  
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HIGHLANDS RESOLUTION AND DISCUSSION

Planning Consultant Paul Gleitz provided a memo, outlined in italics below, to the Mayor and Council summarizing what had transpired at the last Planning Board meeting with regard to their recommendation regarding Plan Conformance in the Highlands.  

The Board Chairman began the discussion by suggesting that the Board had one of three options for a recommendation to the Council.  The first was a recommendation to opt-in to the Planning Area, the second was to opt-in subject to conditions (such as the map adjustment of the VC zone from Protection Zone to Existing Community Zone), the third was to opt-out of the Planning Area.
 
The Board then reviewed a memo prepared by Heyer, Gruel & Associates following the October 29th meeting with the Highlands Staff at the Byram Township special meeting.  
 
Following the review of the memo there was a discussion by the Board.  The discussion covered such topics as COAH impacts of the opt-in vs. opt-out choice, impacts on individual properties, the current COAH process, current COAH litigation occurring around the State, the current State Plan Endorsement process, current DEP practice as it relates to the RMP and its own practices in relation to Sewer Service Area adjustments, and reaction to the meeting of October 29th.  The Board also discussed the possibility of indicating the intention of the Township to seek Highlands Redevelopment Area status for the VC and VB zones (Planning Area). 
 
The Board took public comment and heard from the owner of the CVS shopping center property near Acorn Street, Skip Danielson, Chris Reiner and members of the Stabile family.  The consensus of the public was to not opt-in the Planning Area and to take a wait and see approach, possibly choosing to opt-in at a later date when the zoning status of properties in the Planning Area could be resolved.
The Board closed the public portion of the meeting and after concise discussion made the following recommendations to the Council:
 
· Confirm conformance in the Preservation Area

· Do Not opt-in the Planning Area

· Submit all Map Adjustments and Map corrections identified to date to the Highlands Council for consideration and decision

· Pursue Substantive Certification with COAH with all haste

· Investigate the Plan Endorsement process in lieu of Plan Conformance to protect the Village Center designation

 

Councilwoman Raffay asked what benefits the Township would be losing out on by not opting in now.  Paul Gleitz stated that the Township would not be able to take advantage of the lower COAH numbers.   Paul Gleitz did not know if the Township would lose the legal shield provided by the Highlands Council.

George Shivas stated that the Planning Board is recommending going forward with requesting a map adjustment but the Board would rather opt out now and possibly opt in later.  

Andrew McElroy stated that there is a potential for a durational adjustment due to lack of sewer capacity.  Additionally, there is litigation against the Highlands Council now with regard to lowering the COAH numbers and a chance we would be subject to the original numbers created by COAH.

Mayor Oscovitch feels there are more benefits to opting in.  The Township can take advantage of the grant money that is available to do the map adjustment and opting in is non-binding if the map adjustment and conditions are not met. 

Tom Collins and Andrew McElroy reminded the Council that if you opt-in to the Highlands, you do not pursue Center Designation.   If the Highlands do not make the map adjustment, we would not have a town center.

Tom Collins stated that if we do not opt-in, the Township would retain “home rule” and our zoning ordinances would apply.  By May 2010 the Township would have to petition for Plan Endorsement to allow the center to continue.  Paul Gleitz did say that everyone is looking into a very clouded crystal ball.  There is no guarantee that COAH is going to approve the plan as submitted.  It is unknown what COAH will do with towns that are in the Highlands that are not conforming their planning area to the Highlands.  Plan Endorsement is a process that takes some time to go through, especially when dealing with the Office of Smart Growth who is short-staffed.  Money would have to be allocated to pay for professionals to go down and work with the appropriate agencies, including the Highlands, during the Plan Endorsement process.  

Marie Raffay commented that the Township would be able to use the grant money if they opted in to the Highlands.  Paul stated that if we opted in, the Township would not be going for Plan Endorsement--the Township would be going through the Plan Conformance process.  Basically, both routes would get the Township to the same end point.  We would have to get Substantive Certification under COAH and we would have a Regional Plan Agreement whether it is Conformance or Endorsement.  

Marie Raffay felt that by opting-in, Byram would be in a better negotiating position with regard to the map adjustment request and conditions vs. opting-out and asking for a map adjustment.

Councilman Olson thought the Township was moving forward on requesting a map adjustment while pursuing COAH sub certification.  The Township would have until June 8, 2010 to make the final decision.  He feels the decision should be to opt in with a thorough list of conditions.  Opting in would be buying us extra time and we may end up with exactly what we want.  If not, we can opt out.

The Planning Board is very concerned about the scarce resource restraint which will be in effect until we obtain COAH sub certification.   


Upon 45 days of obtaining COAH sub certification, we would have to rezone.

Andrew McElroy stated that there are so many questions right now with regards to the Highlands Council and the draft ordinances.  Ninety-eight percent of the town is already in the Preservation Area and he would rather have time to have questions answered before opting-in the Planning Area. 

Councilman Rafferty asked George Shivas and Andrew McElroy, “In your opinion, what gives us our best opportunity of economic development—opting-in or opting-out?”  Andrew and George both said “opting-out”.  Councilman Rafferty stated that he felt we should trust our professionals and the members of the Planning Board and go with their recommendation.  The Highlands Council is in limbo right now, with only a few members having current terms.  There could be major changes with the upcoming change in government.

Paul Gleitz stated that it is a chicken and egg situation.  If we have no intention of ever opting in at any time in the Planning Area, it may make sense for the Township to not opt-in.  If the Township does think that certain conditions would entice the Township to opt in at some point in time, it may make more sense to indicate an intention to opt-in at some time if certain conditions are met.  Everything is draft right now—after June it becomes final.  There could be many questions asked and answered during the upcoming months between membership of the Council and resolution to Byram’s request.  

After an extensive review, Mayor Oscovitch stated that he does not see a down side to opting-in with conditions.  

Tom Collins prepared a resolution based on the Planning Board’s unanimous decision.  The Council referred to this as “Resolution A”, in which Byram Township would be opting-in in the Preservation Area and opting out in the Planning Area.   A motion was made by Councilman Rafferty, seconded by Councilman Thompson to adopt this resolution.  The Mayor opened for discussion among the Council and the public.

Skip Danielson, 18 Hunter Lane, stated that he felt the governing body should retain control of this area. 

Donna Griff, 71 Brookwood Road, commented that towns that opt in would receive the funds.  She stated that if the Council doesn’t like what is offered, they could opt out.

Harvey Roseff, 32 Sleepy Hollow Road, stated he was a big believer in home rule ad elected government and he feels it is against everything to opt in.  

Donna Griff, 71 Brookwood Road, believes in elected government and this government has the option to opt out by June 8th.  If we do not opt in, we would be losing the grant money.

Skip Danielson, 18 Hunter Lane, the Township relied very heavily on a group of dedicated volunteers to go through this process.  He stated that the Council should respect their recommendation and not slight the committee.

Mayor Oscovitch stated that the Planning Board is a well-respected committee and if the decision of the Council is to opt-in, the Planning Board will be included in discussions throughout the process.

Motion by Councilman Olson, seconded by Councilwoman Raffay, to close to the public.  All members were in favor.  Motion Carried.  Mayor Oscovitch asked if there was any further discussion among the Council before a roll call vote is taken.

Councilman Olson stated that he would be voting no on this resolution because he feels it is important to take advantage of the situation that is presented to us.  We have an opportunity to work further with the Highlands Council and hopefully come up with a plan that fits both the Regional Master Plan and the plan that Byram has for the Village Center.  He feels this can be done by opting-in.  Councilwoman Raffay stated that she would also be voting no.

Councilman Rafferty asked the Mayor to call the roll vote.  He did not understand why a vote was being given with an explanation before the roll call for the vote.  It was explained that according to Robert’s Rules of Order, a member could only say ‘aye’ or ‘nay’ during the roll call vote.  The time for discussion was prior to the vote so that members had the chance for rebuttal.  Councilman Olson deferred to the Attorney.  Tom Collins stated that it was up to the Chair to decide what form the meeting would follow.  Mayor Oscovitch stated that he would want everyone to have the option to discuss the reason for his or her vote.  A member could also make a motion to close discussion at any time. 

Councilman Thompson has had experience with the Highlands with regard to a piece of property he owned because it was in the Preservation Area.  He doesn’t think it is a good idea to opt-in the small amount of our Township that is in the Planning Area.  

Councilman Rafferty thanked the Planning Board for all the hard work they put in on this decision.
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Motion Denied.

RESOLUTION NO. 172-2009 – BYRAM TOWNSHIP SUBMISSION OF PETITION FOR PLAN CONFORMANCE TO THE HIGHLANDS WATER PROTECTION AND PLANNING COUNCIL FOR LAND IN THE PRESERVATION AREA  

Motion by Councilman Olson, seconded by Councilwoman Raffay, to adopt this resolution.  Mayor Oscovitch opened for discussion among the Council.

Councilman Rafferty stated that he would be voting yes on this resolution.  Councilman Rafferty made a motion to open to the public for comment, which was seconded by Councilman Olson.  All members were in favor.

Skip Danielson, 18 Hunter Lane, stated that he agreed with this resolution.
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Motion Carried.

RESOLUTION NO. 173-2009 - SUBMISSION OF PETITION FOR PLAN CONFORMANCE TO THE HIGHLANDS WATER PROTECTION AND PLANNING COUNCIL FOR LAND IN THE PRESERVATION AREA AND REQUESTING MAP UPDATES, MAP ADJUSTMENTS AND REDEVELOPMENT AREA DESIGNATIONS TO RECOGNIZE AND APPROVE THE BYRAM TOWNSHIP PLANNING AREA AS A VILLAGE CENTER AND AN EXISTING COMMUNITY ZONE
Motion by Councilman Olson, second by Councilwoman Raffay to adopt the above resolution.  Mayor Oscovitch opened for Council discussion.  Two draft resolutions were combined and the changes were read into the record.  Councilman Olson, seconded by Councilwoman Raffay, made a motion to amend the Resolution as noted and to open to the public.  All members were in favor.  

Skip Danielson, 18 Hunter Lane, made reference to his prior concerns. 

George Shivas, Planning Board Chairman, stated that he would like it noted that the Planning Board did not make this recommendation.

Harvey Roseff, 32 Sleepy Hollow Road asked who do we see our partner is and where do we think this will be next year.

Donna Griff, 71 Brookwood Road, stated that she believes that the governing body is doing the right thing.  It is a non-binding decision and does not feel the governing body is giving anything up because the Township can opt-out in six months.

Motion by Councilman Olson, seconded by Councilwoman to the public.  Mayor Oscovitch asked if there was any discussion among the Council.

Councilman Rafferty stated that he will vote no because he does not feel a few grant dollars is worth giving up home rule.  Further, he stated that the Planning Board has done a lot of work and he feels it is wrong to go against them.

Councilman Thompson feels the Council should wait to make a decision to opt in especially with a new governor taking office in January.  Governor Christie Elect has already said he was going to address unfunded mandates.

Councilwoman Raffay told Harvey Roseff that she hears his concerns.  Ms. Raffay stated that it has been a very difficult decision, and she has spent many long hours with her planning board colleagues reviewing all the documents available and listening to the professionals involved.

Councilman Olson stated that our partners are our residents, planning board members, and our professionals.  He knows that George Shivas has been there through every part of the way of this process and appreciates all the endless hours of work.  He feels that at this point we have to continue the process and move forward with the best interest of the Township at heart and opt in.

Mayor Oscovitch stated that this has been one of the biggest decisions he has had to make in his 12 years of being on the Council.   The Mayor stated, “Come June 8th if we do not like what we see, we will opt out – it is non-binding”.

REPORTS

Manager’s Report:

Route 206 - Pre-Construction Public Information Center:

· The New Jersey Department of Transportation is hosing an informal Pre-Construction Public Information Center regarding the Route 206 improvements.  

· The meeting is scheduled for Tuesday, December 1 from 6:00 – 8:00 PM in the Cranberry Lake Fire House.

Route 206 – Start of Stage 1 Construction:

· Received notification that the start of Stage 1 construction for Route 206 improvements has been rescheduled from November 23 to December 7.  

· Construction advance warning signs will be deployed the week of November 23.

· Stage 1 includes Utility Relocations, Widening, Grading, Paving and Structures.

Special Work Session of the Byram Township Council:

· The Byram Township Council will be holding a special work session meeting on November 30, 2009, at 7:00 P.M. at the Municipal Building.  This will be an informal work session meeting for the purposes of a goal setting discussion.  This meeting will be open to the public.  

Township Announcements:

· Leaf Dump closes December 12.

· Letters to Santa begin December 1.

· Byram Christmas Celebration and Tree Lighting with the Byram Township Fire Department are scheduled for December 6.
Councilman Olson 

· The Environmental Commission will meet on November 24 at 7:30 p.m.

· Attended on 11/11 the Veteran’s ceremony. Councilman Olson noticed that the school rang the bell at 11 a.m., which was very appropriate.  He suggested involving some of the classes in the future.  Thanked Judge Bowe for organizing the ceremony.

Councilwoman Raffay
· The next Planning Board meeting is on December 3 at 8 p.m.

· Attended the Chamber of Commerce meeting on November 6th—discussed a community map.  Next meeting is December 11, at 8:15 a.m. at Shop Rite.

· Thanked Rich Bowe and members of the Byram VFW for their Veteran’s Day observance.  It was a fitting tribute to those who have served our country.

· Represented Byram at the League of Municipalities.  Invaluable networking opportunities with surrounding municipalities as well as with many of our county representatives.  Attended seven different seminars regarding such subjects as COAH, health insurance, ethics, communications, and the new State Plan. 

Councilman Rafferty

· Met with the Manager, Janet Meisner and members of the Recreation Committee to discuss possible improvements for backstops.  It was a productive meeting and they are going out to bid soon.  Hobb Engler hopes to have them up for next season.

· Dee Garrison will be at the December 7, 2009 meeting to meet the Council

Councilman Thompson

Board of Health meeting is on 11/24 at 7:30 p.m.

Mayor Oscovitch

Attended:   

· November 10th Sussex County Chamber of Commerce Business to Business Breakfast.  PNC was the sponsor for this event.

· November 10th Freeholders meeting—thanked Freeholder Vetrano for his dedicated service and for being a good friend to Byram.

· Sussex/Warren Employer Legislative Committee meeting.  Senator Steve Oroho was the guest speaker and spoke of some issues concerning NJ and the problems Governor Elect Christie will be facing.  The Mayor invited the Senator to attend one our Council meetings and he accepted.

· November 13th Byram Chamber of Commerce meeting

· Represented Byram Township at the League of Municipalities.  Went to several educational seminars and networked with elected officials from surrounding municipalities.

· Cub Scout Pack 276 is again doing the annual giving tree.  Each year the pack gets together and makes Christmas ornaments and then decorates a tree at Classic Bagel & Bake.  Special thanks to the Township Journal and Amy Stewart for giving this event some good press. 

PUBLIC PARTICIPATION I -  Motion by Councilman Olson, second by Councilwoman Raffay to open to the public.  All members were in favor.  Motion carried.

Fireman Tim Woosman thanked the Mayor for attending the memorial service for Fireman Tom Clark.

Donna Griff, 71 Brookwood Road, commented on the TCE problem in her neighborhood.   The NJDEP found a source and now it is being turned over to the EPA.  The Manager is monitoring this situation.  Donna Griff stated that she hopes the Township stays involved.

Councilman Olson made a motion, seconded by Councilwoman Raffay, to close to public.  All members were in favor.  Motion carried.

APPOINTMENTS
· Mayoral Appointment of ARC Member – Lisa Shimamoto

APPROVAL OF MINUTES

· November 2, 2009 Regular Session Minutes – Motion by Councilman Olson, second by Councilwoman Raffay to approve the minutes with a minor correction to a voting chart.
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· November 2, 2009 Closed Session Minutes – Motion by Councilman Thompson, second by Councilman Olson to approve the minutes as written. 
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Tom Collins stated that the NJDEP letter regarding the TCE source in East Brookwood would be made available to the public.

CONSIDERATION OF BILLS – November 23, 2009 – Councilman Rafferty, seconded by Councilman Olson, made a motion to accept the bills as presented.  Councilman Thompson recused from Bill No. 4608 469 4601, Councilman Rafferty recused from Bill No. 4709 and Mayor Oscovitch recused from Bill No. 4636.  
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CONSENT AGENDA:  All items with an (*) are considered to be routine by the Members of the Township Council and will be enacted on by one motion.  There will be no separate discussion of these items unless a citizen or Council member so requests in which event the item will be removed from the general order of business and considered in its normal sequence on the agenda.   BT/DR

A. *Resolution No. 166–2009 – Authorizing Refund of Engineering Escrow-Blk. 105/Lot 17 - $223.85

B. *Resolution No. 167-2009 – Tax Sale Certificate Redemption - #08-00017 - $753.16  

C. *Resolution No. 168-2009 - Final Acceptance of Road Improvements to Roseville Road-Phase I

D. *Resolution No. 169-2009 – Execution of an Animal Control Agreement Between Byram Township and Sparta Township

E. *Resolution No. 170-2009 – Renewal of 2009/2010 Plenary Retail Consumption License – WGB Properties, LLC

F. *Resolution No. 171-2009 – Execution of Custodial Contract with Chelbus Cleaning Co., Inc. for cleaning services of the Byram Township Municipal Building
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Participation II – Motion by Councilman Thompson, second by Councilman Rafferty to open to the public.  All members were in favor.  

Meryn Lee, 45 Winding way, reported that there was graffiti up at the skateboard park.  He informed the Council that he lodged a complaint with the Police Department about shooting occurring at Westby property.  There is a tremendous amount of litter after football games.  CO Johnson needs more signage about keeping your dog on a leash.  

With a motion by Councilman Olson, seconded by Councilman Rafferty, Mayor Oscovitch closed to the public.  All members were in favor.
ADJOURN 
On the motion by Councilman Olson, second by Councilwoman Raffay, and with all members in favor, the meeting was adjourned at 9:35 p.m.

  

_______________________



________________________

Doris Flynn, RMC




    James Oscovitch, Mayor
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