MINUTES

BYRAM TOWNSHIP PLANNING BOARD

 October 1, 2009
CALL TO ORDER

George Shivas called the meeting to order at 8:00 p.m.

ROLL CALL
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FLAG SALUTE            

STATEMENT BY CLERK
Adequate notice of this meeting has been published specifying the time and place in compliance with the provisions of the Open Public Meeting Act. 

MINUTES 

September 3, 2009

A motion was made by Mr. Kaufhold and seconded by Mr. McElroy to approve the minutes

The following vote was taken:
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Motion carried

RESOLUTIONS 

Will be prepared for the next meeting.

2TonJac / Timbers – Request for modification to Site Plan Waiver Resolution 

Z4-08 John Kurilko, 4 Harbor View Dr, Block 284, Lot 183-185

Z19-06 Jerry Delane, Route 206, Block 360, Lot 8

OLD BUSINESS

Z8-09 Mary Ellen Pirozzolo, 58 River Rd, Block 4, Lot 863

Use variance to permit 2-family home

Mr. McElroy & Mrs. Raffay stepped down for this application.  Mrs. Pirozzolo stated that a septic survey was conducted.  The house was built as-is.  The Board is looking for something in writing from the County Health Department about the suitability of the septic system.  The Board cannot interpret the results of the septic survey and need an answer from the County.

The meeting was opened to the public.

Mrs. Pirozzolo asked what other hurdles she would be facing.  She will have to get a letter from Emerich Seabold at the County Health Department.  Kurt reviewed the burden of proof that she will have to provide.

Ken asked about the septic permit and the size of the tank.  She should verify the information.

Barbara McGloughlin of 42 River Road asked if the Planning Board could grant the variance but the community could challenge it in court.

Doug Poff of 9 Lauren Court asked what the reason was for applying for the variance after 15 years.  Mrs. Pirozollo explained the history of trying to sell the house.  Mr. Poff then asked about the neighborhood comfort level if the house was rented to two different families.  He was sworn in.  He feels that the town should maintain the single-family nature of the house.

Mary Pajaro of 29 Beech St. was sworn in.  She would like the Board to rule as a single family and keep the neighborhood as a single family.

Kevin Dubé of River Rd was sworn in.  He doesn’t feel the plans are adequate for a two family.  He had a copy of the current construction code and was pointing out the fire separation requirements.  Ms. Shimamoto pointed out that the house was built prior to the existing code and does not need to meet the current code.  The building is not being changed just the classifications.  The building code was marked as O-1.

Mrs. McGloughlin asked if the house was built with a firewall.  The plans show a cinderblock wall between the two units.
A motion was made by Mr. Valentine and seconded by Mr. Kaufhold to carry the application to November 5 without further notice.

The following vote was taken:
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Motion carried

OTHER BUSINESS

HIGHLANDS MODEL MASTER PLAN ELEMENT

Tom told the Board that when reading draft Highlands Land Use ordinance they should keep the original version for comparison.  The prior version was May 2009; Chris e-mailed a copy showing changes since then.  We must send our version of this ordinance with the rest of the Conformance documents by 12/8.  We must conform in Preservation Area and can elect to conform in Planning Area at any time.  The Board should read these documents to understand how this would affect the Planning Area.

 

Full Conformance is after December 8th deadline for Basic Conformance, whenever the Highlands Council says Byram can adopt.  

 

We should scrutinize the Land Use and Housing Element maps (which need to be coordinated) and compare them to our local Master Plan maps.  We should delete any sections in which the text doesn’t apply to Byram or add language where Byram’s situation is unique.

If we do not want to Opt-in the Planning Area, we should leave out all of the text pertaining to the Planning Area.

 

Chris Hellwig pointed to pages 4 and 9 as possibly offering an opening for developing our Village Center Zone.
 

Tom noted that the Highlands Council has the legal authority to make map adjustments, but not the Highlands Council staff.  The Highlands Council staff has not been very receptive to our Village Center Zone project.  However, developing our VC Zone is consistent with the State Development and Redevelopment Plan and with 15 years of good local planning.  Thus, we could ask to Opt-in with conditions, that we be allowed to develop the VC Zone as planned.  This could be slow and difficult and may fail.

 

The Highlands Regional Master Plan draft Septic System Maintenance Ordinance has been postponed until after Conformance but it has not been revised.  There is no information about its eventual requirements/revisions.

 

Planning Board members asked how Byram could get a hearing on being allowed to develop the VC Zone before we decide whether to Opt-in.  Tom said there is no process for this—only to request the Opt-in with conditions.  Ask this of Eileen Swan and Tom Borden from the Highlands Council when they come to our 10/29 meeting and see if we can get some clarity on a possible map adjustment.

 

Planning Board Engineer Lou Slaby noted that the Highlands Regional Master Plan draft Land Use Ordinance contains other requirements that may preclude development, such as no disturbance of 15% slopes.

 

Tom again recommended that the draft Land Use Ordinance be read with an eye to it s effects on development in the Planning Area, should we Opt-in.  For instance, the Highlands Regional Master Plan will require a water depletion study in the entire town and require a “finding of sufficiency of water” for any development that is not exempt.  This might delay development in the Planning Area, for instance on Bilinkas, CVS, Gupta if they prove not to be exempt.  Tom noted that our consulting planner, Paul Gleitz, has said that the exemption to build to 125% of current footprint would greatly ease future development in the Planning Area.  The Board should look at the impact of Highlands Regional Master Plan requirements on Barone’s undeveloped areas, Gupta, Lockwood Tavern, and others.
 

Chris asked could we list some of these sites as redevelopment sites?  Tom replied that this might be a way around some Highlands Regional Master Plan requirements but we would probably still need “proof of water.”  Various maps in the Highlands Regional Master Plan differ on water depletion status in Byram—e.g. Build-out Analysis map, HUC 14 Net Water Availability map.  Tom stated that even if we do not Opt-in, the Highlands Council will try to impose their regulations through other agencies, even though they have no legal power to do so.

 

Could we seek leverage from the Office of Smart Growth to help us get a Highlands Regional Master Plan map adjustment?  Tom noted that the HC has gained funding and staffing while the OSG has lost funding.  However, we still should go to OSG for continuing Center Designation and Plan Endorsement.  Our VC Designation expires in May 2010.  NJDEP and HC will be at the table when we seek re-designation.

 

Byram has filed with the Council on Affordable Housing using the higher COAH obligation number and with a “durational adjustment” for sewer and water.  Given the Highlands Council requirement for “water sufficiency” and no new sewers, the durational adjustment may become permanent—thus permanently capping our VC Zone project at its Phase I size, not fulfilling the higher COAH obligation number.

 

If we Opt-in and use the lower Highlands Council obligation number and if we don’t get a map adjustment, we would have to find somewhere else to build our COAH project.  Worst scenarios at this point could include high-rises (although the Highlands Council says not) or 2-3 stories on downtown buildings right next to the Brookwood neighborhoods; we would have to prove these alternatives are actually developable and that the landowners are agreeable.

 

Hardyston Township has decided not to Opt-in.  The Highlands Council then wrote confidentially to COAH to report that Hardyston’s Master Plan did not conform with Highlands.  Hardyston didn’t get copy of the letter.

 

Andrew McElroy asked what if we Opt-in and towns around us with larger Planning Areas do not?  Does that diminish our ability to attract businesses?  Tom stated several nearby towns have gotten COAH Substantial Certification and are probably not Opting-in.  Some Warren County towns will Opt-in to get lower Highlands Regional Master Plan COAH numbers.

 

Tom added that the Scarce Resource Order applies to all 88 Highlands towns, unless they obtain Substantive Certification from COAH.
 

It might take a while to get Substantive Certification. because of sewer issues but if we do we then have 45 days to adopt a revised Village Center Ordinance to plan for development based on the higher COAH obligation number.  Once that is adopted, a developer could apply to build this bigger project.

 

The Fair Housing Council’s lawsuit is asking for a stay of the lower Highlands Council COAH obligation numbers; we have protected ourselves against builders’ remedy lawsuits by being in the COAH process.  There are some other lawsuits also against COAH in the 88 Highlands towns.  The Fair Housing Council is claiming the Highlands Council numbers and the extension granted by COAH are illegal because they don’t comply with the Mount Laurel II court case findings; they are seeking higher numbers.  

 

Benefits of Opting-in:

· Much lower COAH obligation number, which could be challenged; 

· Legal protection; 

· Higher presumption of local zoning validity; 

· Possible benefits for good planning in the Highlands Regional Master Plan regulations.  
· Our Planning Area, unlike other towns, consists almost entirely (except the VC Zone) of Highlands Regional Master Plan Existing Community Zone, where growth is expected. 

Other Opt-in issues:  

· Since Planning Areas are focus of growth, might get pressure for more dense development or shifting development from Preservation Areas; 

· Difficulty of finding new COAH project parcels if do not get map adjustment to use VC Zone—lower quarry has truck traffic; east or west side of 206 border residential areas; minimal number of industrial areas available; add residences over ShopRite or within ShopRite parking area.  Any solutions have to credible, developable, and supported by landowner; 

· If we need to move the COAH project away from the Stabile parcels, we may need COAH’s OK and perhaps the landowners’ OK to delete our current  Certified COAH plan for Rounds 1 and 2. 

 

The State has taken over Wastewater Management planning and is working with counties, not with municipalities.  Sussex County is working with the staff. Towns do not have to approve these plans.

 

Chris suggested we could Opt-in with conditions and with a Green Building project for the VC Zone.  Tom agreed that might help in addition to seeking some sort of map adjustment in the VC Zone.

 

Benefits/issues with not Opting-in:

· We control land use and zoning; 

· Still must answer to non-Highlands NJDEP regulations; 

· Also NJDEP water system regulations’ and wastewater management plans and nitrate dilution requirements for septics; 

· Water allocation permits for wells over 50,000 gpd will be controlled by the Highlands Council under the Highlands Act; 

· No requirement for a finding of “water sufficiency”; 

· NJDEP could refuse sewer capacity for our VC Zone anyhow?? 

 

Margaret McGarrity asked have we ever asked for a map adjustment on only part of the VC Zone, asking to develop only the areas nearest the roads and the area at the top of the parcel where there is an old dirt road that crosses the parcel.   That pattern coincides with our latest development design for the VC project.  Tom answered that we have not exactly made this request; no formal request yet for map adjustment.

 

Margaret asked is there possible sewer capacity at MSA that could become available to defeat our ‘durational adjustment’ and allow the development of the larger VC project.  What amount of unused gallonage is being held by other towns in MSA?  Tom replied that any process by which additional gallonage would become available to Byram or a VC Zone developer would be very difficult.

ENVIRONMENTAL COMMISSION REPORT

BILLS

OPEN TO THE PUBLIC

Skip Danielson, 18 Hunters Lane Asked if he could be emailed copies of the Highlands Documents.  He stated we should look at and analyze the Center parcels for impacts.

ADJOURNMENT 

11:00
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