MINUTES

BYRAM TOWNSHIP PLANNING BOARD

 October 29, 2009
CALL TO ORDER

George Shivas called the meeting to order at 7:00 p.m.

ROLL CALL
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Attorney

Kurt Senesky

Planning Director
Christopher Hellwig

Engineer

Lou Slaby
            
Planner            

Susan Gruel and Fred Heyer
COUNCIL ROLL CALL

Councilman Olson, here; Councilwoman Raffay, here; Councilman Rafferty, absent; Councilman Thompson, absent; Mayor Oscovitch, here.  Township Manager Joe Sabatini, Attorney Tom Collins and Municipal Clerk Doris Flynn were also present.   

FLAG SALUTE            

STATEMENT BY CLERK
Adequate notice of this meeting has been published specifying the time and place in compliance with the provisions of the Open Public Meeting Act. 

OTHER BUSINESS

HIGHLANDS PLAN CONFORMANCE PROCESS
Eileen Swan and Tom Borden from the Highlands Council gave a summary of the Highlands Act (HA) and Highlands Regional Master Plan (HRMP).  The HRMP Resource Assessments and policies are to maintain eight resources, including but not limited to water.  These are:

o       groundwater;

o       surface water; 

o       terrestrial and aquatic ecology; 

o       scenic and aesthetic attributes;

o       cultural and historic attributes;

o       open space; 

o       farmland;

o       outdoor recreation.

In addition to Preservation and Planning Areas (the NJDEP Highlands regulations that are mandatory in the Preservation Area will never apply in the Planning Area), there are also:

Zones:

o       Protection Zone—several indicators but mostly forest cover;

o       Existing Community Zone—mostly a certain level of impervious cover;

o       Conservation Zone—mostly farmland (none in Byram).

And subzones, for example:

o       Environmental Constraints within Existing Community Zone;

o       Lake Commuity Subzones, including 1000’ buffers on lakes of 10 acres+;

o       Wildlife Management Subzone.

 

Errors in the HC report to COAH—our Village Center Designation has NOT expired.  Also statement that 16 acres of our VC Zone are in Preservation is an error.

 

Explanation of some of the maps:

· Net Water Availability—assesses natural base flow minus the amount taken out for human use to see if there is a surplus or deficit to support natural systems.  Based on v. conservative estimate for human use and for environmental protection.  Based on available data, especially NJDEP allocation permits; also historic data from USGS and also NJDEP modeling.  Under contract now with a consultant to do further analysis. 

Tom Collins noted that the Build Out analysis shows the Village Center in

deficit but this map shows a surplus.  Eileen and Tom later explained that the VC build-out projections exceeded water availability; the town’s Water Use and Conservation Plan will address these issues.  The analysis thus far was based on the town Opting-in the Planning Area; however, if we Opt-out, Highlands water availability analyses still affect NJDEP permits for water and wastewater.

 

During Conformance, HRMP map updates will be accepted based on factual information from towns and can be made by staff without Highlands Council approval.  Byram has submitted some updates during the Build-out review and more can be submitted during the Conformance process. Map adjustments must be approved by the Highlands Council and will be analyzed based on municipal planning and other factors, not just on-the-ground information.

 

There are Conservation Priority areas in both Preservation and Planning and also Special Environmental Zones in Preservation only, which are the highest priority for preservation.  Byram probably has more of these than any other Highlands town.  These designations do not dictate but help direct the municipality’s preservation program.

 

Highlands grants to Byram thus far total $122,500-$172,500.  Other local plans that may be funded include lake/stream restoration plans.  Total Highlands funding is $25 million, with $4.4 million to be added annually.

 

76 of the 88 Highlands towns have filed an ‘Intent to Conform’ with the HC.

 

Modules:

· 1 & 2 = Build-out.  This did not capture exemptions or redevelopment zones. 

Limiting factors were potential land-based capacity (vacant and developable lots), resource-based capacity (septic and water availability), and utility capacity (water and sewer systems).

 

COAH and Highlands:

· Highlands towns can transfer out up to half their COAH obligation within 87 Highlands towns (not Phillipsburg).  Towns interested in this should say so in their December submission.  Tom—transferring costs $67,000 to $80,000 per unit. 

· Towns that Opt-in get the waiver from the COAH 3rd-round projections and an extension until June 8. 

 

Tom and Eileen showed a chart comparing COAH and HC build-out and affordable housing obligation numbers.  COAH = 962 units, 247 jobs (which Chris Hellwig noted seemed higher than the original numbers); HC = 13 units, 73 jobs (if we don’t get this number of jobs, we don’t have to build the COAH units—but we do have to plan and zone for the maximum).  The HC numbers look at the VC project as based on septic density.  The COAH numbers do not count the VC project in the 3rd round Growth Share projections.  As houses are built on exempt Highlands lots, we will have to provide a COAH obligation based on that growth too.

 

If the VC Zone is not developable, we have to find a place to meet the obligations of all 3 COAH rounds.

 

Kurt Senesky asked if the HC has objective standards governing Map Adjustments.

Tom: Map Adjustments must be approved by the Highlands Council.  Standards are explained in HRMP: factors include the municipal planning process and the town’s COAH plan; and a requirement that there be no net loss of resources (the town must mitigate any losses).  Ways to mitigate include retiring exemptions in the Preservation Area, deed restrictions, demonstration that an equivalent area has been protected (ie. if 60 acres of forest in the VC Zone are disturbed, 60 acres of forest elsewhere in Byram must be preserved).  Could remove development rights from an existing town-owned parcel or possibly use parcels preserved with NJDEP GA funding, as long as they have only natural trails and no active recreation.  

 

The placement of our VC Zone within the Highlands Protection Zone is not an error—the HC was required to do resource evaluations based on existing conditions and our VC Zone is forested.  Tom/Eileen/Highlands staff could correct a factual error about existing conditions (map updates) but not other requests for map adjustments.  

 

Byram’s unique problems are recognized, especially that 98% of the town is Preservation and only 2% is available for economic development and COAH and that even within that 2% there are areas recommended for preservation.  Tom B. described these issues as “very valid”—they should all be included as conditions within an Opt-in submission.  

 

Kurt—what if no mitigation is possible?  Tom B.—issues of public health or safety or if there is nowhere else to locate our COAH could overcome the mitigation requirement.

Mitigation might be possible outside of Byram but within the same watershed.

 

Tom C.—if some parcels have changed hands since the HA and thus have lost their exemption to disturb the entire lot (now restricted to one-acre disturbance), does this not constitute mitigation?  Why does the municipality have to provide mitigation and how would Byram pay for it?

 

Eileen—these Highlands policies based on Pinelands ‘no-net-loss’ policies.  She and Tom B. see the reasonableness of Byram’s requests and are eager to work with us and to help us find mitigation.

 

Kurt noted that there are other hurdles to developing the VC Zone, which might discourage developers:  the sewer extension, critical habitat, steep slopes.  Eileen—these issues should be included with the map adjustment as conditions of Opting-in.  Byram will be in effect asking to have the project examined as a site plan, showing limits of disturbance and resource losses that need to be mitigated.  Scott—shouldn’t this mitigation be provided by the landowner/developer?

 

Ken—won’t developers prefer Opted-out areas?  Byram won’t be as attractive as surrounding towns that have not Opted-in?  Eileen—the HRMP Protection Zone within our VC Zone must be addressed whether we Opt-in or not and the Opt-in process would achieve this more quickly.  Also the sewer issue and the residential density issue must all be addressed whether we Opt-in or out.

 

Process of seeking State Plan Re-designation of our Village Center:  The HC will be involved (the process is officially Plan Endorsement, not just Center Designation, although in Byram only the Center is involved as HRMP Preservation Areas are automatically Endorsed).  Can also designate a Center under the HRMP Conformance process.

Scott asked about the other areas in the Designated Village Center area and if there are other restrictions in place.  Eileen responded that disturbed areas are prime for redevelopment.  Exemptions are also available.

Andrew would like to see factual information about existing businesses on a lot by lot basis.

The Highlands website has a mapping tool available that will show developability on a lot by lot basis.

Exemptions would have to be determined separately.  Redevelopment areas can be established by the Highlands Council.  Lou asked if the redevelopment area is concerned with uses.  George would like to see more information on this.

Open to the public

Ed Stabile asked if the Highlands Council Staff is available to the public.  Staff is available.  Scott added that the town is willing to cooperate as well.

 

Timeline for deciding about Opting-in:  

· We only actually chose to Opt-in once we adopt an ordinance, and there is no timeline for this at HC.  However, Byram must submit its affordable housing plan to COAH by June 8 and COAH then has 45 days to review it.  Tom C.—COAH will probably want to know before June-July whether the HC map adjustment has been approved.  Eileen—HC would prioritize Byram’s map adjustment process. 

· Eileen—Byram should submit its petition to HC as soon as possible because towns are beginning to get in line.  Our June 8 COAH deadline would help get the HC to prioritize Byram’s petition.  It is a tight timeframe—Eileen and Tom want to help us to a successful outcome but there could be differences of opinion between them and the Highlands Council on the map adjustment.  An open and collaborative process. 

· If we ultimately Opt-out, the HC will not take back the grant money. 

· We could submit the map adjustment request before we submit the full petition to get a jump start. 

· Continue to pursue COAH substantive certification as we also petition for conditional Opt-in. 

 

Effects of Opting-in on other parcels within Designated Village Center:

· Exemption #4 permits expansion to 125% of current disturbance on existing development or we could designate these areas as redevelopment zones, providing relief from Highlands ordinances.  Fred Heyer noted that redevelopment zones could also be potential sites for Builders’ Remedy lawsuits if we cannot build our COAH in our VC Zone. 

· We can ask for specific lot-by-lot exemptions as a condition of Opting-in. 

· Status of existing commercial approvals?  Water and sewer issues would have to be approved by NJDEP whether Opt-in or not.  Executive Order 114 requires that NJDEP water allocation permits be supported by water usage plans approved by the Highlands Council.  Municipal water usage plans to be funded by HC grants. 

· Andrew asked for a parcel-by-parcel examination of the impact of Opting-in on all our Designated Center parcels.  Tom B.—the Highlands interactive map can show how each parcel is affected by various resource layers; go to “Consistency Determination” for full explanation of all issues/goals per parcel.  Tom C.—the 25% increase in impervious surface provided under Exemption #4 is a v. small increase area-wise. 

· Eileen—under the redevelopment alternative, if there is 70% impervious surface on a parcel in the Preservation Area, that parcel is relieved of the 125% exemption.  In the Planning Area, there is no impervious limit to designate a redevelopment zone; the definitions are just resource-based.   (Note:  the HRMP redevelopment program is not the same as the State redevelopment program.)  Scott—could we designate the entire Designated Village Center as a redevelopment zone if we meet the resource criteria?  Eileen—the HC would approve this with restrictions.  Tom C.—would still need to prove water sufficiency via a town-wide water sufficiency plan before we could issue any building permits.  Tom B.—water sufficiency evaluation is not needed if a project does not need NJDEP permits for water or wastewater. 

· Even if designate entire Designated Center as redevelopment zone, still will need a map adjustment for the VC Zone but could also do redevelopment in VC Zone to deal with issues such as slopes, forests. 

· HC would not necessarily review projects in an Opted-in Planning Area unless there are water/sewer issues or for projects larger than 2 acres. 

 

Benefits of Opting-in:

· Legal shield for our Master Plan, ordinances, and Planning Board decisions. 

· Higher presumption of validity for our planning. 

· Lower affordable housing number. 

 

Timeline:

· Staff and Heyer, Gruel to work on map adjustment request, on examination of impacts of Opting-in on each Designated Center parcel, and on redevelopment issues. 

· Review status of this work at 11/15 Planning Board meeting. 

· Planning Board to receive final work and to decide whether to recommend Opting-in at its 11/19 meeting.  Must include map updates as well. 

There will be a special meeting of the Planning Board on November 19th to continue the discussion.
Mr Valentine made a motion to move towards opting in with redevelopment areas and a map adjustment, Mrs. Raffay seconded.

The following vote was taken
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