
 

 
The Planning Board Meeting for April 16th, to begin at 7:30 p.m., will be held by remote audio connection only, 
using Zoom.  You may call any of the following numbers:  
1-646-558-8656;  
1-877-853-5247, 
1-888-788-0099 to participate.   
When prompted, enter the Meeting ID Number: 978 721 549 followed by the # (pound) sign.   
 
Public will have the opportunity to participate at the appropriate time during the meeting.   
 

AGENDA 
TOWNHSIP OF BYRAM 

SPECIAL MEETING OF THE PLANNING BOARD 
APRIL 16, 2020 

7:30 p.m.  
 

1.  CALL TO ORDER  
2. ROLL CALL  
3. OPENING STATEMENT - both the Federal and State governments have declared a state of 

emergency in response to the outbreak of the Covid-19 Virus, that prohibits all gatherings of more 
than ten people and requires social distancing.  In an effort to continue Planning Board business, 
the regularly scheduled meeting for April 16, 2020 is being held by remote audio connection only.  
This service allows the Board, it’s professionals, applicants and members of the public to 
participate.  Participation is taking place via telephone conference.  Access information was posted 
on the Township’s Website under Planning and Zoning, Meeting Agendas Adequate notice of this 
meeting has been published specifying the time and access information in compliance with the 
provisions of the Open Public Meetings Act.  This meeting has also been electronically sent to the 
newspapers and uploaded to Byram’s website, 
https://www.byramtwp.org/useruploads/docs/planning/Agenda_for_April_16,_2020_Audio_Call_
Meeting_Material.pdf at not less than 48 hours in advance of the meeting.  In addition, a copy of 
this notice is on file in the office of the Planning Board Secretary. 

4. FLAG SALUTE  

5. MINUTES - Approval of the March 5, 2020 Meeting Minutes 
6. RESOLUTION 

Z1-2020, Fabian Olivera, 58 Mt. Heights Drive, Block 342.03 Lot 49, R-3 Zone (Approved Feb. 20, 
2020) 
Variance to exceed building coverage and to exceed the size of an accessory structure permitted 
for the installation of ground mounted solar panels.   

7. NEW BUSINESS (the public hearing for this application will be carried to July 2, 2020.   
  Raimo of Stanhope, Inc., 49 Route 206, Block 35 Lot 36 & Block 37 Lot 26, V-B Zone 
  Preliminary & Final site plan to add new structures 
8. ZONING REPORT FOR FEBRUARY AND MARCH 2020 
9. BILLS 

Harold Pellow & Associates, Inc. (7 bills) $2,468.10 
Law Office of Larry Wiener (5 bills) $1,485.00 
Latini & Gleitz (1 bill) $360.00 
CP Engineers (1 bill) $156.00 

10. COMPLETENESS 
SP2-2020, Wawa Convenience Store, Block 14 & 15, 75 Route 206, V-B Zone  
5,585 sq. ft. food market with fueling stations, and associated site improvements; parking, lighting, 
landscaping and utilities 
SP3-2020, 263 Route 206 Real Estate, LLC., Block 215 Lot 1, 251 Route 206, N-C Zone 
Preliminary Major Site Plan w/variance for a 7,700 sq. ft. commercial building, and a 2,200 sq. ft. 
restaurant with a drive thru. 

11. OPEN TO THE PUBLIC 
12. ADJOURNMENT 

 
 
Thank you, Cheryl White 
Byram Township Planning Board Secretary 

https://www.byramtwp.org/useruploads/docs/planning/Agenda_for_April_16,_2020_Audio_Call_Meeting_Material.pdf
https://www.byramtwp.org/useruploads/docs/planning/Agenda_for_April_16,_2020_Audio_Call_Meeting_Material.pdf
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MEETING MINUTES 
BYRAM TOWNSHIP PLANNING BOARD 

MARCH 05, 2020 

CALL TO ORDER 
Chairman Shivas called the meeting to order at 7:30 p.m. 

ROLL CALL 
Mr. 

Chozick 
Mr. 

Gallagher 
Mr. 

Gonzalez 
Mr. 

Kaufhold 
Mr. 

Morytko 
Mr. Olson Ms. Raffay 

Mayor 
Rubenstein 

Ms. Shimamoto 
Mr. 

Walsh 
Chairman 

Shivas 

HERE H H H H H H H H H H 
ABSENT 

EXCUSED EA 
LATE 

Also present:  Attorney Alyse Landano Hubbard, Esq. 
 Engineer Cory Stoner, P.E., C.M.E 
 Secretary Cheryl White 

STATEMENT BY CLERK 
Adequate notice of this meeting has been published specifying the time and place in compliance with the provisions of the Open 
Public Meetings Act. 

FLAG SALUTE led by Chairman Shivas 

MEETING MINUTES 
A motion to approve the February 20, 2020 meeting minutes as written was made by Mr. Kaufhold.  The 

motion was seconded by Mr. Chozick.  The following vote was taken: 
Mr. 

Chozick 
Mr. 

Gallagher 
Mr. 

Gonzalez 
Mr. 

Kaufhold 
Mr. 

Morytko 
Mr. 

Olson 
Ms. 

Raffay 
Mayor 

Rubenstein 
Ms. 

Shimamoto 
Mr. 

Walsh 
Chairma
n Shivas 

MOTION √ 
SECONDED √ 

AYE √ √ √ √ √ √ √ √ √ 
NAY 

ABSTAIN √ 
ABSENT √ 

Motion carried. 

Z1-2020, Fabian Olivera, 58 Mt. Heights Drive, Block 342.03 Lot 49, R-3 Zone (carried from February 20, 2020). 
Variance to exceed building coverage and to exceed the size of an accessory structure permitted for the installation of ground 
mounted solar panels. 

 Mr. Daniel Dunzik, LEED-AP, and Ms. Beatrice Olivera, homeowner was reminded they are still under oath.  Mr. Lucas 
Olivera, Ms. Olivera’s son, was also present and was sworn in.   

At the February 20, 2020 meeting it was discovered that the outdoor kitchen approved in 2008 was built larger than 
what was approved, and the Board wanted to know what was submitted/considered for this approval.  Under the Board’s 
direction the Board secretary was to gather the zoning and construction permits issued, and construction plans that were 
submitted.  

Chairman Shivas asked the applicant how it happened that the structure was built larger than what was approved.  Mr. 
Olivera said the contractor managed the complete project and she said originally, they applied for a 19’ X 33’ structure but was 
denied by the zoning officer because it did not meet the side yard setback.  A new plan was submitted for a 14’ X 29’ structure, 
which was approved, and they believe that the contractor used the original (19’X33’) plan in error.  Ms. Olivera said they were 
not aware the structure was larger and that Byram’s building department preformed a final inspection and issued a certificate of 
approval.  

Because of the existing impervious coverage on the lot, coupled with this request for a 685 sq.ft. solar array structure 
the Board has concerns about drainage on the property.  It was noted that several trees have been removed from the property.  
Ms. Olivera said that PSE&G removed eight trees and Mr. Olivera added that when the outdoor kitchen and pool was installed, 
they had to remove trees.  Mr. Dunzik reiterated that solar panels are considered pervious and drainage should not be a 
problem.  Mr. Stoner asked the applicant what was going to be underneath the panels.  Mr. Dunzik said grass.  Mr. Dunzik said 
the direction of the water will flow towards the wooded area that boundaries the property and should not cause an issue.  Mr. 
Stoner said the ground directly underneath the panels may be concentrated with water but in his opinion, drainage should not 
be a problem.   

Ms. Raffay wanted to confirm that the roof was not an option for the panels.  Mr. Dunzik said the roof has a chimney, 
and sky lights adding that the roof would be the preferred location but there isn’t enough space to support the structure.   Mr. 
Dunzik reiterated that the uniqueness of this lot, the fact that the roof cannot support the structure, and the other structures on 
the lot create a hardship for the applicant.  Ms. Hubbard disagreed with Mr. Dunzik saying she believes this application should 
be considered a C2 variance vs. a C1. She said a C1 variance is based on a hardship, usually caused by the topography of the lot, 
or physical features on the property, and the impervious coverage on the lot was created by the owner and cannot be 
considered a hardship.  She said the Board should consider if this variance is granted it will not cause a substantial detriment to 
the public good and will not impair the intent and purpose of the zone, adding that the benefit would be renewable energy.   

Mr. Olson asked Mr. Dunzik if the panels will cause glare to surrounding neighbors.  Mr. Dunzik said no, the glare will 
go straight up, regardless of the angle of the panels.    Mr. Olson wanted to know if the shed located in the PSE&G easement 
presents a problem for the Board.  Ms. Hubbard said the Board is to consider the variance to exceed building coverage, which 
includes the shed, however the Board is not approving the location of the shed. The Board would like language in the resolution 
stating that.  

Mr. Morytko said seeing this property in its entirety, the size, the location, the fact that the panels will not be visible 
from the road, the PSE&G easement and power lines, he does not have a problem with this request. Ms. Raffay agreed.  The 
Board had no further questions. 

Chairman Shivas opened to the public. No one from the public came forward. Chairman Shivas closed to the public.  
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A motion to approve this application was made by Mr. Olson.  The motion was seconded by Mayor Rubenstein.  The following 
vote was taken. 

Mr. 
Chozick 

Mr. 
Gallagher 

Mr. 
Gonzalez 

Mr. 
Kaufhold 

Mr. 
Morytko 

Mr. 
Olson 

Ms. 
Raffay 

Mayor 
Rubenstein 

Ms. 
Shimamoto 

Mr. 
Walsh 

Chairma
n Shivas 

MOTION √ 
SECONDED √ 

AYE √ √ √ √ √ √ √ √ 
NAY √ 

ABSTAIN √ √ 
ABSENT 

Motion carried. 

OTHER BUSINESS 

Draft Ordinance creating Chapter 210 of the Municipal Code of the Township of Byram Entitled “Soil Fill Placement” and 

Amending Chapter A287 of the code to include Soil Fill Permit Fees and Escrow. 
Mayor Rubenstein said the Council asked that the Board review the draft ordinance for comment saying that the 

numbers for the maximum volume of fill for minor and major permits is still under discussion by the Council and is subject 
to change.   He asked Mr. Stoner to provide the Board with an overview of the ordinance.   Mr. Stoner said the Township 
has been working on a soil importation ordinance for some time however as a result of an incident in Vernon NJ whereas 
contaminated soil was dumped on private property, the Council directed Mr. Stoner, with the assistance of Byram ’s zoning 
officer, Tom Dixon to provide a draft ordinance.   Mr. Stoner said the intent of the ordinance is to regulate and control soil 
fill within the Township and require that the receiver of the fill be able to certify that the fill is clean.   Mr. Stoner added 
that another benefit would be that the township would be on notice of the fill location and can ensure that the fill will not 
create any drainage issues.  Mr. Stoner said permits for soil fill will be issued by himself for the zoning officer.   

After reviewing the document and Board discussion the Board offered the following comments for Council 
consideration:    

• The exception for not requiring a minor fill permit if the cumulative volume is 25 cubic yards or less should have a time
period added.  It was recommended that the time period be limited to one year.

• An exemption for replenishment of lake community beach areas should be added to the ordinance.  The sand material,
however, must still be in conformance with the clean fill requirements and material test certifications should be
provided if requested by the Township.

• An exemption for driveway construction materials (quarried crushed stone, asphalt and concrete) should be added to
the ordinance.

• Additional language regarding the final soil stabilization (top soiling, seeding, and mulching) should be added to the
ordinance.

• The Zoning Officer should have the right to waive the need for the posting of an escrow for Minor Soil Permit if he/she
does not require the review by the Township Engineer.

• Twenty (20) days seems excessive for a minor permit to be issued.
Overall the Board liked the ordinance and commended the Council, Cory, and Tom Dixon on a job well done. 

REPORTS FROM COMMITTEES 
Architectural Review Committee – Ms. Shimamoto said at the March 11 meeting they will review the building details proposed 
in the Raimo of Stanhope application.  
Board of Health – Mr. Olson said the next meeting is March 24, 2020. 
Building Committee – Mr. Morytko said no decisions have been made with regards to a creating a condo unit at the Shop Rite 
Plaza for the municipal complex.  He said the discussion is on-going and will resume at the next meeting which has not yet been 
scheduled.   
Environmental Commission –   Ms. Shimamoto said the EC met last week and reviewed the Raimo application and will continue 
to review the plan at the March 26th meeting.  Comments will be provided to the Board secretary for distribution.  
Open Space – Mr. Olson said the next meeting is on March 9, 2020. He added that the Open Space and Recreation Plan, which is 
an element of Byram’s Master Plan, will come to the PB for a consistency review sometime in June 2020. 
Township Council – Mayor Rubenstein said he had nothing to report. 
Zoning Report February 2020 – Chairman Shivas said a copy of the zoning report was deiminated for Board review.  

BILLS 
Harold Pellow & Associates (6 bills) $1,332.50 
A motion to approve Mr. Stoner’s bills was made by Mr. Olson.  The motion was seconded by Mr. Morytko.  All were in favor. 
Motion carried.   

CP Engineers (1 bill) $1,551.52 
A motion to approve CP Engineer’s bills was made by Mr. Walsh.  The motion was seconded by Mr. Olson.  All were in favor. 
Motion carried.   

PUBLIC COMMENT 
Chairman Shivas opened to the public.  No one from the public came forward. Chairman Shivas closed to the public 

ADJOURNMENT 
A motion to adjourn the meeting was made at 9:30 p.m. by Mr. Kaufhold.  The motion was seconded by Mr. Olson.  All were in 
favor.  Motion carried.  The meeting was adjourned. 

Respectfully submitted, 
Cheryl White 
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In the matter of Beatriz & Fabian Olivera 

Case No. Z1-2020 

BYRAM TOWNSHIP 

PLANNING BOARD 

RESOLUTION OF MEMORIALIZATION 

RELIEF GRANTED: 

1. Variance to permit the construction of a solar array, an accessory

structure, in excess of 400 square feet

2. Variance to permit the ex post facto construction of an outdoor kitchen

pavilion, an accessory structure, in excess of 400 square feet

3. Variance to permit the total accessory structures in excess of ½ of the

principal structure area

WHEREAS,  Beatriz & Fabian Olivera have applied to the Planning Board, 

Township of Byram for permission to install ground mounted solar arrays for premises 

located at 58 Mt. Heights Drive and known as Block 342.03, Lot 49 on the Tax Map of 

the Township of Byram  which premises are in a “R-3” Zone; 

WHEREAS, by ordinance adopted by the Township Council of the Township of 

Byram under statutory authority, the Planning Board and Zoning Board of Adjustment 

were combined into one Board which Board possesses and may exercise all powers 

granted to the Planning Board and Zoning Board of Adjustment pursuant to the 

Municipal Land Use Law, N.J.S.A. 40:55B-1, et seq., said single Board being known as 

the Planning Board of the Township of Byram; and 

WHEREAS, the Board, after carefully considering the evidence presented by the 

Applicant and having conducted a public hearing has made the following factual 

findings: 
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1. Applicants are owners and occupants of a single-family residence on the

subject property. 

2. Applicants are proposing to install ground mounted solar arrays that, along

with existing structures, is in excess of the permitted accessory structures on 

the property. 

3. The Board received the following:

a. A memorandum from Thomas Dixon, Zoning Officer, dated January

17, 2020, revised February 24, 2020. 

b. A report from the Sussex County Department of Health and Human

Services dated January 23, 2020. 

c. Comments from the Environmental Commission dated January 24,

2020. 

d. Plans entitled PV System Information, prepared by Daniel W. Dunzik,

containing 5 sheets, dated January 13, 2020. 

e. A survey prepared by Lakeland Surveying, dated July 26, 2019.

f. A marked-up survey prepared by Lakeland Surveying, dated July 26,

2019, noting the location of the new shed and solar array. 

4. The application was heard at public hearings on February 20, 2020 and March

5, 2020, at which time the Applicant, Beatriz Olivera, presented sworn 

testimony, along with Daniel Dunzik, RA LEED-AP from Momentum Solar 

and the Applicant’s son, Lucas Olivera. 

5. The subject property is an irregularly shaped lot, comprised of 1.299 acres and

encumbered by an access easement from PSE&G in the R-3 zone. The 
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property is improved with a 1,548 square foot principle structure, along with 

an in-ground pool, concrete patios and fencing.  The Applicants constructed a 

627 square foot outdoor kitchen/pavilion, with approval from the construction 

official.  There are also two sheds on the property, one constructed with 

Township approval and the other one without.  The Applicant now seeks 

permission to install ground mounted solar arrays, the proposed square 

footage of which is 685 square feet. 

6. Mr. Dunzik testified that the solar arrays are inherently beneficial to the

community, as they minimize blackouts and brownouts, as well as reduce the 

number of transformers.  This array was designed to meet the demand of on-

site consumption.  The roof of the home does not have enough square footage 

to construct a roof mounted array.  The existing 7-foot-high fence, along with 

the topography of the land, provide screening and prohibit visibility from the 

roadway.   

7. The following pictures were marked for identification:

a. A-1 – photo of the rear yard from Mountain Heights Drive

b. A-2 – photo of the front of the home

c. A-3 – photo of the area where the solar array is proposed

8. Through testimony from Mr. Dunzik and the Board’s Engineer, Cory Stoner,

the Board was satisfied that the construction of the solar array would not 

result in drainage issues and that no stormwater management controls were 

necessary. 
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9. The Board discussed the history of the development of this property.  It was

noted that the Applicant applied to the Board to construct the outdoor kitchen 

(19’ x 33’/627 sf) and the second shed (10’ x 14’/140 sf) and withdrew the 

application.  The property owner then applied to the Zoning and Construction 

officials to construct the outdoor kitchen and received the appropriate 

approvals.  However, the kitchen was larger than approved by the Zoning 

Official and the size of the structure was not confirmed by the Construction 

Official during the inspection.  The Board determined that the Applicant 

followed the proper procedure and received approval from the Township and 

they were, therefore, estopped from taking any action regarding the kitchen.  

The second shed, although not approved in any way, was also constructed. 

10. The primary focus was on the combined excess square footage of the

accessory structures. As noted in the memorandum from Thomas S. Dixon, 

Zoning Officer: 

Structure Proposed/Approved Sq. Ft. Constructed Sq. Ft. 

Outdoor Kitchen 14’ x 29’ (406’) 19’ x 33’ (627’) 

Shed 10’ x 14’ (140’) 10’ x 14’ (140’) 

Shed Not approved 10’ x 14’ (140’) 

Solar Array 20’.6” x 33’.5” (685’) Not yet constructed 

It follows that the total square footage of the accessory structures is 1,582 

square feet, where only 774 square feet is permitted. 

11. Relief is required from the following Section of the Township’s Land Use

Ordinances: 

a. Section 240-16.A(5) – the total area of accessary structures shall not

exceed ½ of the principal structure area; where the principal structure 
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is 1,548 square feet, resulting in a total accessary area of 774 square 

feet permitted, and the total accessory structure area proposed is 1,582 

square feet. 

b. Section 240-16.B(3) – the square footage of an accessory structure

shall not exceed 400 square feet, where the constructed pavilion is 627 

square feet 

c. Section 240-16.B(3) - the square footage of an accessory structure

shall not exceed 400 square feet, where the proposed solar arrays are 

685 square feet 

12. The Board carefully considered the application before them and the relief

being sought.  The Board contemplated the purpose of the ordinance that 

limited the square footage of accessory structures, noting that on smaller lots, 

the visual impact resulting from multiple accessory structures would be a 

concern. However, the subject property is an oversized lot, with a 

considerably modest sized home compared to the lot area.  The property 

slopes down from the street to the rear, with a fence screening the yard from 

the roadway and, as orientated, the improvements are not near the neighboring 

residents.  Finally, the property is well maintained and aesthetically pleasing. 

13. The Board concluded that the application should be approved to permit the

installation of the ground mounted solar arrays and approve the accessory 

structures, as measured in the field by the Zoning Officer and stated in his 

report of February 24, 2020. 
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WHEREAS, the Board has determined that the relief requested by the Applicant 

can be granted without substantial detriment to the public good and without substantially 

impairing the intent and purpose of the Zone Plan and Zoning Ordinance of the Township 

of Byram for the following reasons: 

1. Bulk area variances are justifiable under either the c(1) or c(2) provisions of

N.J.S.A. 40:55D-70 of the Municipal Land Use Law.  The c(1) subsection 

indicates that a variance may be granted under its “hardship” provisions, with the 

hardship being related to the exceptional narrowness, shallowness, shape of the 

property, unusual topographic conditions or by reason of the location of the 

existing structures on the property. Under the c(2) subsection, variance relief may 

be granted where it is determined that the proposed relief advances one or more of 

the purposes of zoning (which purposes are set forth in N.J.S.A. 40:55D-2) and 

where it is further determined that the benefits of granting the variance outweigh 

any detriments which might result from it. 

2. Accordingly, the unique features of the property, such as topography, size and

orientation, and the benefits of permitting the excessive square footage of 

accessory structures outweigh the detriments that may result from the requested 

relief.  The Board acknowledged the benefits of solar energy and the aesthetic 

appearance of the property.  It was determined that there would be little impact to 

the surrounding area and that the distinctive features on the property allow for the 

relief to be granted without substantially impairing the zoning scheme or Master 

Plan. 
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NOW, THEREFORE, BE IT RESOLVED by the Planning Board of the 

Township of Byram on the  day of  2020 that the approval 

of the within application be granted subject, however, to the following conditions: 

1. Payment of all fees, sureties, and escrows required by ordinance.

2. The Applicant shall comply with all the conditions and standards set forth in

Section 240 of the Township’s Ordinances. 

3. The Applicant shall obtain a permit for the construction of the second shed.

4. The Applicant shall be bound to comply with the representations made before this

Board by the Applicant at the public hearing and the same are incorporated herein 

and are representations upon which this Board has relied in granting the approval 

set forth herein and shall be enforceable as if those representations were made 

conditions of this approval. 

------------------------------------------------ 

George Shivas 

On motion of: 

Seconded by: 

The vote on the Resolution was as follows: 

AYES: 

NAYS: 

ABSTAINING: 

ABSENT: 

16 April
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I certify that the above Resolution is a 

true copy of a Resolution adopted by 

the Planning Board on                   , 

2020 and is in effect for one year. 

___________________________________ 

Cheryl White, Planning Board Secretary 

Dated: 

Prepared by: Alyse Landano Hubbard, Esq. 

April 16



Zoning Report

February 2020

Permitting

zoning permits approved 1

typical, variance not req'd 1

post-resolution to begin work 0

none

for C.O. or C.A 0

none

zoning permits denied 0

site plan waivers / change of tenant 0

none

Highlands determinations 0

none

Investigation of Violations

notices of violation (NOVs) 8

zoning cases cleared 11

summonses issued 2

signs removed from roadway 10

NOTE: The previous report showed 3 zoning permits were 

issued in January, when 5 should have been reported.



Zoning Report

March 2020

Permitting

zoning permits approved 2

typical, variance not req'd 2

post-resolution to begin work 0

none

for C.O. or C.A 0

none

zoning permits denied 1

site plan waivers / change of tenant 1

Floral Gallery Too

Highlands determinations 0

none

Investigation of Violations

notices of violation (NOVs) 4

zoning cases cleared 7

summonses issued 0

signs removed from roadway 2

NOTE: The previous report showed 3 zoning permits were 

issued in January, when 5 should have been reported.
















